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7

8

IN THE MATTER OF THE APPLICATION OF
SEMPRA ENERGY SOLUTIONS LLC FOR A
CERTIFICATE OF CONVENIENCE AND
NECESSITY FOR COMPETITIVE RETAIL
ELECTRIC SERVICE.

9
PROCEDURAL ORDER

10 BY THE COMMISSION:

On March 16, 2006, Sempra Energy Solutions LLC ("Sempra," "SES," or "Company") filed

12 with the Arizona Corporation Commission ("Commission") an application for a Certificate of

11

13 Convenience and Necessity ("CC&N") to provide competitive retail electric service.

14 Intervention was granted to Tucson Electric Power Company ("TEP") on April 12, 2006, to

15 Arizona Public Service Company ("APS") on April 26, 2006, to Air Liquide Industrial U.S. LP ("Air

16 Liquide") on June 15, 2006; to the Residential Utility Consumer Office ("RUCO") on April 13, 2007,

17 to the Salt River Project Agricultural and Improvement Project ("SRP") on May ll, 2007;1 to New

lg West Energy ("New West" or "NWEC") on July 31, 2007, and to the Arizona Investment Council

19

20

21

22

("AIC") on August 15, 2007.

A hearing is set to commence on the application on February 19, 2008. Profiled testimony

has been filed, with iilrther filings due on January 17, 2008, and February 7, 2008. The deadline for

discovery is February ll, 2008, and the pre-hearing conference is set for February ll, 2008.

On December 3, 2007, Sempra filed a Motion to Strike Testimony ("Motion").23

On December 7, 2007, New West, Air Liquids, RUCO, and the Commission's Utilities

25 Division Staff ("Staff") filed Responses to the Motion.

26 On December 13, 2007, RUCO filed a Reply to Air Liquids's Response to the Motion.

27
1

28

24

On August 29, 2007, SRP filed a Notice of Withdrawal of Intervention. By Procedural Order issued September 28,
2007, SRP was granted leave to withdraw its intervention.
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1 SEMPRA'S MOTION TO STRIKE

2

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

S e mpra  move s  to  s trike , in  its  e ntire ty, the  re file d  dire c t te s timony of S te phe n Ahe a rn file d

by RUCO on  J u ly 3 ,  2007 ; the  re file d  d ire c t te s timony o f Fra nk G. Gra ve s  file d  by Ne w We s t on

Augus t 31 , 2007; a nd the  re file d dire ct te s timony of P e te r Fox-P e nne r file d by Ne w We s t on Augus t

31, 2007. S e mpra  re que s ts  tha t its  Motion be  re s olve d a s  s oon a s  pra ctica ble , s o tha t the  pa rtie s  know

how to proce e d in pre pa ring re s pons ive  te s timony.

Commis s ion  be fo re  o ffe ring  e le c tric ity fo r s a le  to  re ta il c us tome rs ,  a nd  s ta te s  tha t S e mpra  ha s

s e q. a nd A.A.C. R14-2-202. S e mpra  a s s e rts  tha t the  te s timony tha t it move s  to  s trike  e xpa nds  the

is s ue s  in this  proce e ding be yond thos e  ne ce s s a ry for the  Commis s ion to a ddre s s  in its  De cis ion on

S e mpra 's  a pp lic a tion  a nd  is  "s o  b roa d  a nd  ge ne ra l in  na tu re ,  a s  we ll a s  in  c onflic t with  e xis ting

Arizona  la w, tha t its  a dmis s ion conce iva bly could de prive  S ES , a nd pe rha ps  othe r a ffe cte d pa rtie s , of

due  p roc e s s  o f la w." (Motion  a t 3 .) S e mpra  c la ims  tha t "Arizona  la w a lre a dy p rovide s  fo r re ta il

d ire c t a cce s s , a nd thus , the  pe numbra  of is s ue s  ra is e d  in  the  NWEC/RUCO te s timony a re  c le a rly

be yond the  s cope  of S ES ' a pplica tion, a re  irre le va nt a nd s hould not be  ma de  pa rt of the  re cord in this

proce e ding." (Motion a t 2.) S e mpra  conte nds  tha t the re  a re  "thre e  core  is s ue s " to be  re s olve d in this

proce e ding, a s  fo llows : (1) whe the r S e mpra  s a tis fie s  the  re le va nt s ta tu tory a nd re gula tory c rite ria

20

2 1

22

2 A.R.S. §40-208 provides as follows:
After December 31, 2000 service territories established by a certificate of convenience and necessity
shall be open to electric generation service competition for all retail electric customers for any
electricity supplier that obtains a certificate from the commission pursuant to § 40-207 or any public
power entity.

23

24

25

26

27

28

3 A.R.S. §40-207 provides as follows:
A. An electricity supplier shall obtain a certificate from the commission before offering electricity for
sale to retail electric customers in this state.

. B. The commission may adopt, amend and repeal rules reasonably necessary to carry out this section.
On or before December 31, 1998, the commission shall adopt rules providing minimum standards of
disclosure and complaint procedures applicable to certificated electricity suppliers. The commission
may impose conditions on the certification of electricity suppliers to assure their financial stability,
including periodic reports, bonds and deposits.
C. As a condition of obtaining a certificate required under subsection A, an electricity supplier shall
agree to be subject to the transaction privilege taxes and affiliated excise taxes pursuant to title 42,
chapter 5 and the provisions of the model city tax code.

2
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1 ne ce s s a ry to be  gra nte d a  CC&N, (2) the  te rms  a nd conditions  unde r which a  CC&N s hould be

2 gra nte d to S e mpra , if one  is  gra nte d; a nd (3) whe the r the  Commiss ion ha s  be fore  it the  informa tion

3 necessa ry under the  requirements  ofP he lps  Dodge  Corp. v. Ariz. Ele c. P owe r Group, 207 Ariz. 95,

4 83 P .3d 573 (App. 2004) ("P he lps Dodge "). (Motion a t 1.)

5 Sempra  is  of the  opinion tha t the Ne w We s t a nd RUCO re file d te s timony "would dive rt the

6 is sue s  in this  proceeding to addre ss  (i) whe the r re ta il dire ct a cce ss  is  good for Arizona  a s  a  ma tte r of

7  public  po licy, (ii) the  broa d  de s ign  of a  re ta il cho ice  progra m, includ ing  the  de s ign  of de fa u lt

8 S ta nda rd Offe r S e rvice , (iii) cus tome r price  ris k, (iv) re cove ry of s tra nde d ge ne ra tion cos ts  by

9 incumbe nt utilitie s , (v) e xpa nde d re gula tory ove rs ight, a nd (vi) a  surve y of e xpe rie nce s  to da te  with

10 dire ct a cce s s  in the  Unite d S ta te s ." (Motion a t 3.) S e mpra  a rgue s  tha t the  provis ion of S ta nda rd

l l Offe r S e rvice  a nd re cove ry of s tra nde d ge ne ra tion cos ts  ha ve  a lre a dy be e n provide d for in prior

12 Commis s ion de cis ions ; tha t the  Arizona  le gis la ture  ha s  ope ne d Arizona  to re ta il choice ; tha t the

13 Commiss ion has  a lready had expe rience  in eva lua ting the  qua lifica tions  of ene rgy se rvice  provide rs

14 ("ESPs") such a s  Sempra , and tha t the re  is  ne ithe r a  requirement nor a  need to revis it those  issues  in

15 orde r to grant Sempra  a  CC&N. (Motion a t 3-4.)

16 Sempra  a sse rts  tha t New West and RUCO will not be  pre judiced by the  granting of Sempra 's

17 Motion be ca us e  the y will ha ve  a n opportunity to file  "a ppropria te  re butta l te s timony" in a ccord Mth

18 the  current procedura l schedule  in this  ma tte r.

19

20 S e mpra  obje cts  to the  Gra ve s  te s timony's  re fe re nce  to "Arizona 's  re a dine s s  to re ins titute

21 re ta il e lectric competition," a rguing tha t the  te s timony assumes "tha t direct access  has  been cance led

22 in  Arizona ." (Motion a t 4 .) S e mpra  a ls o obje cts  to  the  Gra ve s  te s timony re ga rding Ne w We s t's

23 pos ition tha t the  Commis s ion s hould a ddre s s  five  is s ue s  prior to ruling on S e mpra 's  a pplica tion.

24 Sempra 's  Motion brie fly addresses  each of the  five  issues  and a rgues  tha t the  Graves  tes timony does

25 not a ppe a r to cons ide r to the  fa ct tha t the  Commis s ion conducte d a  rule mddng on re ta il e le ctric

26  compe tition , a nd  doe s  no t re fe r to  a ny cha nge d  c ircums ta nce s  o r o the r condition  tha t migh t

27 ne ce s s ita te  the  Commis s ion's  re vis iting the  is s ue s  or modifying the  rule s  re la ting to re ta il choice .

28 Sempra  argues tha t the  testimony does not re la te  to Sempra 's  applica tion a t a ll, but instead constitutes

Sempra's Argument Regarding New West Witness Graves' Direct Testimonv

3
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an

Sempra's Argument Regarding New West Witness Fox-Penner's Direct Testinlonv

Sempra's Argument Regarding RUCO Witness Ahearn's Direct Testimony

1 "invita tion for the  Commiss ion to ope n a n e ntire ly ne w broa d-ba se d Rule ma king to cons ide r the

2  c h o ic e a b  in itio ." (Motion  a t 5 .) S e mpra  be lie ve s  tha t compe ting e xpe rt proje ctions  of ma rke t

3 impacts  and marke t conditions  a re  no subs titute  for rea l life  expe rience , tha t the  Commiss ion will be

4 in a  s tronge r pos ition to e va lua te  ma rke t e ffe cts  of re ta il choice  once  the re  a re  a ctua lly ce rtifica te d

5 ES P s  doing bus ine s s  in Arizona , (Motion a t 5-6), a nd tha t the re  is  no re a son for the  Commiss ion to

6 unde rta ke  a  Rule ma king a t th is  time  in  orde r to  de ve lop ne w crite ria  gove rning the  gra nting of

7 CC&Ns  for ES P s , (Motion a t 7).

8

9 Sempra asserts that the Fox-Penner testimony does not address Sempra 's proposed rates or the

10 fa ir va lue  of Se mpra 's  a sse ts , but is  ins te a d ge ne ric, in the  na ture  of a n a ca de mic work summa rizing

11 Dr. Fox-P e nne r's  prior publica tions . While  not ta king a  pos ition on the  Fox-P e nne r te s timony,

12 S e mpra  a rgue s  tha t it s hould be  s tricke n be ca us e  the  is s ue s  dis cus s e d the re in a re  irre le va nt to

13 Sempra 's  applica tion and outside  the  scope  of this  proceeding.

1 4

15 S e mpra  a rgue s  tha t the  Ahe a d te s timony, like  the  te s timony of the  Vie w We s t witne s s e s ,

16 ra ise s  is sue s  tha t a re  unne ce ssa ry to the  cons ide ra tion of Se mpra 's  a pplica tion a nd a re  be yond the

17 scope  of the  a pplica tion. S e mpra  obje cts  to the  public policy pe rspe ctive  of the  Ahe a rn te s timony

18 and a rgues  tha t it is  the  public policy of the  S ta te  of Arizona , a s  expre ssed by the  Legis la ture , tha t "a

19 compe titive  ma rke t s ha ll e xis t in the  s a le  of e le ctric ge ne ra tion s e rvice ." (Motion a t 8, citing A.R.S .

20 S e mpra  conte nds  tha t the  Ahe a d te s timony "ra is e s  is s ue s  tha t a re  be yond the

21 Commiss ion's  jurisdiction a nd a uthority to re scind a s  a  ma tte r of la w a nd public policy." (Motion a t

22 8.)

23

24 Air Liquide  s upports  S e mpra 's  Motion a nd a gre e s  with S e mpra 's  cha ra cte riza tion of the

25 issues  to be  decided in this  proceeding. Air Liquide  a rgues  tha t "this  proceeding should not be  used

26 by oppone nts  to de ba te  or re litiga te  the  me rits  of re ta il e le ctric compe tition." (Air Liquide  Re sponse

27 a t 6.) Air Liquide  be lie ve s  tha t "in orde r to re ve rse  the  s ta te  policy fa voring the  s ta te  of re ta il e le ctric

28 compe tition a t this  juncture ," Ne w We s t a nd RUCO "mus t a ffe ct both le gis la tive  a nd re gula tory

AIR LIQUIDE'S RESPONSE TO THE MOTION

4
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1 cha nge  due  to the  ove rla pping jurisdiction of the  s ta te  Le gis la ture  a nd Commiss ion ove r e le ctricity

2 a nd compe tition." (Air Liquids  Re s pons e  a t 2 .) Air Liquide  points  out tha t Commis s ion De cis ion

3 No. 65154 (S e pte mbe r 10, 2002) ("Tra ck A Orde r") dire cte d the  Commis s ion's  Utilitie s  Divis ion

4 S ta ff to  form a n Ele ctric  Compe tition Advis ory Group ("ECAG") a nd tha t De cis ion No. 68485

5 (Fe brua ry 23 , 2006) s ta te d  tha t the  Arizona  Inde pe nde nt S che duling  Adminis tra tor ("AIS A")

6 "currently provides  the  important public bene fit of keeping the  poss ibility of re ta il a ccess  ava ilable  to

7 Arizona  a t a  minima l cos t, by providing pote ntia l compe titors  with the  ne ce ssa ry a ssura nce  tha t the y

8 will have  fa ir and equitable  access  to transmiss ion until an RTO is  formed and approved by FERC to

9 ta ke  ove r tha t function." (Air Liquids  Re s pons e  a t 5, citing De cis ion No. 68485 a t 15.) Air Liquide

10 a rgue s  tha t Ne w We s t's  a nd RUCO's  pre iile d Dire ct Te s timony re pre s e nt "a n unla wful colla te ra l

11 a ttack on Decis ion No. 68485." (Air Liquide  Response  a t 5.)

1 2

13 New West be lieves tha t the  testimony tha t Sempra  requests  to have  s tricken demonstra tes  tha t

14 gra nting Se mpra  a  CC&N a t this  time  is  not in the  public inte re s t, a nd re que s ts  tha t Se mpra 's  Motion

15 be  denied. (New West Response  a t 5-7.) New Wes t a sse rts  tha t the  is sues  ra ised in the  te s timony in

16 que s tion  mus t be  cons ide re d  due  to  the  public  in te re s t de te rmina tion  ne ce s s a ry in  a  CC&N

17 proce e ding. (Ne w We s t Re s pons e  a t 1-2, citing P a cyic Gre yhound Line s  v. S un Va lle y Bus  Line s ,

1 8  In c . , 70 Ariz. 65, 72, 216 P .2d 404, 409 (1950) (CC&Ns ca n only be  a cquire d from the  Commiss ion

19 upon a ffirma tive  s howing tha t is s ua nce  would be s t s e rve  the  public inte re s t).) Ne w We s t conte nds

20 tha t the  te s timony in que s tion is  re le va nt, a s  the  Commis s ion mus t cons ide r the  public inte re s t

21

22  282(C) a nd Arizona  Corp. Comm 'n v. Woods , 171 Ariz. 286, 830 P .2d 807 (1992)), a nd tha t the

23 public inte re s t is  the  controlling cons ide ra tion in a  CC&N proce e ding, (Id, citing J a me s  P . P a ul

24 Wa te r Co. v. Arizona  Corp. Comm 'n, 137 Ariz. 426, 429, 671 P .2d 404, 407 (1983), Arizona  Corp.

25 Comm 'n v. Tucson Ins. and Bona 'ingAgency, 3 Ariz. App. 458, 463, 415 P .2d 472, 477 (1966); Da vis

26 v. Corp. Comm 'n, 96 Ariz. 215, 218, 393 P .2d 909, 911 (1964), a nd P ue blo De l S ol Wa te r Co. v.

2 7  Arizo n a Corp. Comm 'n, 160 Ariz. 285, 286, 772 P .2d 1138, 1139 (App. l988)(Commiss ion should

28

NEW WES T'S  RES P ONS E TO S EMP RA'S  MOTION

5
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1 examine  a ll ava ilable  evidence  to de te rmine  whe the r CC&N is  de trimenta l to the  public inte res t)).

2 Ne w We s t a rgue s  tha t cons ide ra tion of the  public inte re s t is  pa rticula rly a ppropria te  in this

3 case , a sse rting tha t "Sempra 's  applica tion is  a  reques t tha t the  Commiss ion re ins titute  re ta il e lectric

4 compe tition in Arizona .... The  s tructure  for compe tition tha t wa s  e nvis ione d in Arizona  a nd

5 elsewhere during the 1990s has been proven to be a recipe for failure. Fortunately for Arizona, the

6 Commission in the early 2000's reversed course and Arizona has operated quite successfully since."

7 (New West Response at 3.) New West states that Sempra has filed the instant application prior to

8 completion of the  comprehensive  review of a ll Electric Competition Rules  that the  Track A Order

9 s ta ted was necessary and before  Commission review of rules and policies  in the  wake of Phelps

10 Dodge . (New West Response at 3.) New West argues that this fact makes the policy areas addressed

ll by the  tes timony in ques tion re levant, materia l, and particula rly appropria te  to the  Commiss ion's

12 public interest determination in this case. (New West Response at 3-4.)

13

14 preempted the Commission's public interest determination regarding retail direct access. New West

15 believes that the Commission is "not foreclosed by the provisions of Title 40 in considering the broad

16 public interest implications of this Application." (New West Response at 5.) New West argues that

17 the amendments to Title  40 were added well after the Commission first adopted its  Retail Electric

18 Competition Rules  and tha t the  purpose  of the  legis la tion was  to confirm exis ting Commiss ion

19 authority and to till any gaps in exis ting Commission authority. (New West Response  a t 4, citing

21 the  Commiss ion to decide  tha t the  comprehens ive  review of a ll Electric Competition Rules , a s

22 contempla ted by the  Track A Orde r, should be  comple ted prior to cons ide ra tion of Sempra 's

application. (New West Response at 5.)

RUCO ' S RES P ONS E TO S EMP RA'S  MOTION

23

24

25

26

27

28

RUCO argues  tha t Sempra 's  Motion is  based on an e rroneous assumption tha t the  question of

the  public inte re s t is  be yond the  scope  of this  ca se  a nd re que s ts  tha t the  te s timony not be  s tricke n.

(RUCO Response  a t 4.) RUCO argues  tha t Sempra 's  characte riza tion of the  "three  core  issues" to be

6
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1 decided in this  proceeding overlooks the  fact tha t the  public inte rest is  a lso a  necessary e lement of the

2 Commiss ion's  a na lys is  in this  proce e ding. (RUCO Re sponse  a t 2.) In a ddition, RUCO a rgue s  tha t

3 the  public inte re s t is sue  wa s  ra ise d in te s timony tha t S e mpra  ha s  not move d to s trike ,4 a nd tha t to

4 de ny RUCO the  opportunity to re s pond to tha t te s timony would infringe  on RUCO's  due  proce s s

5 rights  as  a  party to this  proceeding. (RUCO Response  a t 2.)

6

7 ma king a  public inte re s t de te rmina tion to gra nt S e mpra  a  CC&N, RUCO a ls o a rgue s  tha t it is  the

8 Commis s ion, not the  Le gis la ture , tha t ha s  the  a uthority to  s e t utility ra te s  a nd to e s ta blis h the

9 a ppropria te  ma rke t s tructure  for utilitie s . (RUCO Re s pons e  a t 4, citing Ariz. Cons titution, Art. XV,

10 Sec. 3,S ta te  of Arizona  v. Tucson Gas , 15 Ariz. 294, 307, 138 P .781, 786 (1914), and Phe lps  Dodge ,

11 207 Ariz. 95, 109, 83 P .3d 573, 587 (App. 2004)).

12

13 RUCO file d a  Re ply to Air Liquide 's  Re s pons e  in orde r to a ddre s s  Air Liquide 's  a rgume nt

14 tha t the  te s timony S e mpra  wis he s  to  ha ve  s tricke n cons titute s  a n unla wful colla te ra l a tta ck on

15 De cis ion Nos . 65154 a nd 68485. RUCO a rgue s  tha t ne ithe r the  Tra ck A Orde r nor De cis ion No.

16 68485 e va lua te d the  de s ira bility of re ta il e le ctric compe tition, a nd tha t Air Liquide  provide s  no le ga l

17 a uthority for its  cla im tha t it would be  unla wful for the  Commis s ion to e xa mine , in this  proce e ding,

18 the  de s ira bility of re ta il e le ctric compe tition. (RUCO Re ply a t 2.) RUCO a s s e rts  tha t, while  pa rtie s

19 to the  Tra ck A Orde r ma y ha ve  ra ise d is sue s  re la te d to re ta il e le ctric compe tition, the  Tra ck A Orde r

20 did not a ddre ss  the  subs ta nce  of the  ma tte r, but ins te a d de fe rre d the  is sue s  for re solution a t a  la te r

21 time . (RUCO Re ply a t 3.) Re ga rding De cis ion No. 68485, RUCO a rgue s  tha t the  que s tion in tha t

22 proceeding was  not whe the r re ta il e le ctric compe tition was  in the  public inte re s t, but whe the r Arizona

23 utilitie s  should be  pe rmitte d to continue  liunding the  AIS A, a nd tha t the  is sue  of the  me rits  of re ta il

24 e le ctric  compe tition wa s  not ra is e d in  tha t proce e ding. (RUCO Re ply a t 3 .) RUCO a rgue s  tha t

25 nothing about the  Track A Orde r or Decis ion No. 68485 precludes  the  Commiss ion from cons ide ring

26

27

28

RUCO'S  RE P LY TO AIR LIQUIDE 'S  RE S P ONS E  TO S E MP RA'S  MOTION

4 RUCO re fe rs  to the  re filed Direct Tes timony of Bing Young on beha lf of S ta ff a nd the  re filed Direct Tes timony of
Kevin Higgins  on beha lf of Air Liquids . RUCO a ls o expects  tha t te s timony to be  filed on beha lf of S ta ff in the  nea r
future will address  public interes t is sues , based on the reques t for proposa ls  ("RFP") tha t S ta ff is sued seeking consulting
services  in rela tion to this  proceeding. (RUCO Response a t 3, referring to the RFP a ttached to RUCO's  Response.)

7
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1 the  que s tion of whe the r re ta il e le ctric compe tition is  in the  public inte re s t, a nd the  implica tions

2 the reof on Sempra 's  applica tion, and tha t those  Decis ions  do not crea te  a  ba s is  for s triking te s timony

3 as requested in the  Motion.

4

5 S ta ff dis a gre e s  with S e mpra 's  a rgume nt tha t the  te s timony in que s tion e xpa nds  the  is sue s

6 ra ised and does not address  the  core  issues  presented by this  proceeding. (Sta ff Response a t 1.) S ta ff

7 s ta te s  tha t while  it ma y not ne ce s s a rily a gre e  with a ll of the  pos itions  ta ke n in the  te s timony, S ta ff

8 oppose s  the  Motion ba se d on S ta ffs  be lie f tha t the  te s timony tha t S e mpra  re que s ts  to ha ve  s tricke n

9  p rovide s  in fo rma tion  tha t ma y be  he lp fu l to  the  Commis s ion . S ta ff conte nds  tha t S e mpra 's

10 a rgume nts  go more  to the  we ight to be  give n to the  te s timony tha n to its  a dmis s ibility. S ta ff s ta te s

l l tha t is sue s  re ga rding re ta il e le ctric compe tition continue  to pe rs is t a nd tha t Phe lps  Dodge has  se t

12 a s ide  s ome  of the  Commis s ion's  e le ctric compe tition rule s . S ta ff be lie ve s  tha t the s e  fa cts  ma ke  it

13 difficult to conclude  tha t the  te s timony in que s tion is  like ly to be  irre le va nt to the  Commiss ion in its

14 cons ide ra tion of Sempra 's  applica tion. (S ta ff Response  a t 1.)

15 ANALYSIS

16 S e mpra , in  de fin ing the  "thre e  core  is s ue s " tha t it wis he s  the  Commis s ion to  a ddre s s ,

17 conce de s  tha t the  Commiss ion mus t de te rmine  whe the r Se mpra  sa tis fie s  "the  re le va nt s ta tutory a nd

18 re gula tory crite ria " tha t would wa rra nt gra nting it a  CC&N. The  re ma inde r of the  Motion a ppe a rs  to

19 gloss  ove r the  Commiss ion's  duty to cons ide r a  ce ntra l fa ce t of the  "re gula tory crite ria " ne ce ssa ry to

20 its  de te rmina tion on C C &N applica tions  - the  public inte re s t. As  RUCO noted, the  public inte re s t is  a

21 ne ce ssa ry e le me nt of the  Commiss ion's  a na lys is  in this  proce e ding, a nd a s  Ne w We s t pointe d out,

22 Arizona  courts  ha ve  long re cognize d the  Commiss ion's  duty to ma ke  a  public inte re s t de te rmina tion

23 in cons ide ring CC&N is s ue s . Fa r from be ing "irre le va nt," fa cts  pe rta ining to the  public inte re s t in

24  re ga rd  to  the  gra nt of a  CC&N in  th is  proce e ding  a re  ve ry like ly to  be  re le va nt, ma te ria l, a nd

25 appropria te . The  pa rtie s  ma y diffe r in  the ir opinion of whe the r ce rta in individua l fa cts  a ctua lly

26 pe rta in to the  public inte re s t, but a t this  juncture  of the  proce e ding, it is  ina ppropria te  to s trike  the

27 e ntire ty of a  witne s s ' re file d te s timony s imply be ca use  its  s cope  e xce e ds  the  na rrow crite ria  tha t a n

28

S TAFF'S  RES P ONS E T() S EMP RA'S  MOTION
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1 applicant wishes  the  Commiss ion to cons ide r. As  Sempra  s ta te s  in its  a rgument, the  Commiss ion, in

2 its  cons ide ra tion of Sempra 's  applica tion unde r current authoritie s , is  "fully capable  of de linea ting its

3 overs ight role  and both de te rmining and applying the  re levant cons titutiona l, s ta tutory and regula tory

4 crite ria  to  S e mpra ." (Motion a t 7.) And as  S ta ff s ta te s in its  Response , issues  regarding re ta il e lectric

5 compe tition continue  to pe rs is t, a nd Phelps  Dodge has  se t a s ide  some  of the  Commiss ion's  e le ctric

6 compe tition rule s .

7 We  dis a gre e  with the  pos ition ta ke n by Air Liquids  in its  Re s pons e  tha t Ne w We s t's  a nd

8 RUCO's  pre lile d te s timony cons titute  a n unla wful colla te ra l a tta ck on De cis ion No. 68485. While

9 De cis ion No. 68485 s ta te d tha t the  AIS A provide d the  be ne fit of ke e ping the  pos s ibility of re ta il

10

l l in  its e lf to  a s s ure  re ta il compe tition a nd tha t the  AIS A wa s  ope ra ting in  a  downs ize d mode  in

12 re cognition of the  la ck of re ta il compe tition. (De cis ion No. 68485 a t 15.) As  RUCO s ta te d in  its

13 Re ply, ne ithe r the  Tra ck A Orde r nor De cis ion No. 68485 provide  a  ba s is  for s triking te s timony a s

14 re que s te d in the  Motion.

15 Precluding a  pa rty from pre senting facts  rega rding the  public inte re s t implica tions  of granting

16 a  CC&N to an applicant runs  counte r to the  purpose  of an adminis tra tive  proceeding such a s  this  one

17 a nd could de prive  the  Commiss ion of informa tion he lpful to its  de te rmina tion.

18 IT IS  THEREFORE ORDERED tha t the  Motion to S trike  file d by S e mpra  Ene rgy S olutions

19 LLC on De ce mbe r 3, 2007, is  he re by de nie d.

20 IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Rule s  31 a nd 38 of the  Rule s

21 p ro

22  hoc vice .

23 IT IS  FURTHER ORDERED tha t the  Ex P a rte  Ru le  (A.A.C. R14-3-l 13 -Una u thorize d

24 Communica tions) continues  to apply to this  proceeding a s  the  ma tte r is  now se t for public hea ring.

25 | » O

27 | I Q

28

access  ava ilable  a t a  minimal cost, it a lso noted tha t the  exis tence  of the  AISA had not been sufficient
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1 IT IS  FURTHER ORDERED tha t the  P re s id ing  Office r ma y re s c ind , a lte r, a me nd, or wa ive

2 a ny portion of this  P roce dura l Orde r e ithe r by s ubs e que nt P roce dura l Orde r or by ruling a t he a ring.

U M l da y of De ce mbe r, 2007.Da te d this

I

ADMINISTRATIVE LAW JUDGE

3

4

5

6

7

8

9

10

11

Copie s  of e  fore going ma ile d/de live re d
this da y of De ce mbe r, 2007 to:

12

Gregg Bass
S EMP RA ENERGY S OLUTIONS
101 Ash Street, HQ09
San Diego, CA 92101-3017

13

14

Lawrence  V. Robertson
P.O. Box 1448
Tubac, AZ 85646
Attorney for Sempra  Energy Solutions  LLC

15

16

17

Michael W. Patten
J . Matthew Ders tine
ROS HKA, DEWULF & P ATTEN
400 East Van Buren Street, Suite 800
P hoenix, AZ 85004
Attorneys  for Tucson Electric Power Company

18

19

20

Miche lle  Livengood
TUCS ON ELECTRIC P OWER COMP ANY
One South Church Street, Suite 200
Tucson, AZ 85702

21

22

23

Thomas L. Mum aw
Deborah R. Scott
P INNACLE WES T CAP ITAL CORP ORATION
400 North 5"' S treet
P .O. Box 53999, MS 8695
Phoenix, AZ 85072-3999

24

25

26

27

Robert J . Metli
Kris toffe r P . Kie ffe r
S NELL & WILMER, LLP
One Arizona Center
P hoenix, AZ 85004
Attorneys  for Arizona Public Service  Company

28
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1

2

3

4

C. Webb Crockett
Pa trick J . Black
FENNEMORE CRAIG, P C
3003 North Centra l Avenue, Suite  2600
P hoe nix, AZ 85012
Attorneys  for Air Liquide  Industria l U.S . LP

5

6

7

8

9

Michae l M. Grant
GALLAGHER & KENNEDY, P A
2575 East Camelback Road
P hoenix, AZ 85016-9225
Attorneys for Arizona  Investment Council

Gary Yaquinto, P re s ident & CEO
ARIZONA INVES TMENT CO UNCIL
2 I00 North Centra l Avenue, Suite  210
P hoe nix, AZ 85004

10

11

Scott S . Wakefie ld
RES IDENTIAL UTILITY CONS UMER OFFICE
1110 West Washington Street, Suite  200
P hoe nix, AZ 85007

12

13

14

15

Kenneth C. Sundlof, J r.
J ENNINGS , S TROUS S  & S ALMON
The Collie r Center, 11"' Floor
201 East Washington Street
P hoenix, AZ 85004-2385
Attorneys for New West Energy Corpora tion

16

17

18

Christopher Kempley, Chief Counse l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

19

20

2 1

Ernest G. Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington
P hoe nix, AZ 85007

22

23
By:

24

34 84___
Debra Broyles
Secretary to T na Wolfe

25

26

27

28
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